

























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































Duichess County Legisiature
22 Murket Street, Poughkeepsie, NY 12601

$45-486-2100 Fox 845:486-2113
MEMORANDUM
TO: Fred Bunnell, Legislator
Joel Tyner, Legislator

P‘ﬁgﬂ

s own local
t‘}'\l‘tlcle 14

chnd8bEnay sperd dffing b
5,1 dn? ltcd fiom Speil d;ﬂ% :
‘ ' ythe mzmbet of; e‘h itgie:

ty vested

o 5pport the
_ ‘tmfn mattors

more distinet algumen atigh Gat
Yok Blection Law. Also, nﬁ Pt Syan gy _
Rocldand Conmty has adopteda loc'ﬁl“’{??"éﬁ“tﬁ‘“’gu ject; w'hlch has ot betm challenged
and New Yerk City*s Carnpaign Finance Act that was adopted in: 1988, 1 have found
nefthér law o have an imipact on this issue. In fact, theNew York City, Campaign
Finance Act nnderscores the condhsion that this area i préempted by State Law,




There exists an imyplied intent hythe Stafe Legislature to preempt this arca of law
from foval consideration. Since the propesed local law would impose more restrictive
rulesupon candidaies, inconsistent with curtent State law, it would be inapprapriate fo
proceed with a proposal sueh as this, ’

The general -fulc of law ig that all Jocil governments arg anthorized to adgpt and
amend local laws, conswtant with the Constitution and general State laws, in relation to
fhie poverntiest, protection, order, conduct, safety, health-and well-being of persons or
propesty therein. N;Y. Const. Art. IX, §2(c); Municipal Home Rifle Law §
16(hED(R)(1: 2%3 This.is 4 broad grant of the pohoe power to loeal governments. New
York State.Club Assdciation. Ine. v, City of New York, 69 N.Y:2d°211 (1987); Reople v,
Cool, 34 N.Y.2d 1Q0{1 974, Qﬁ%ae of Attorney Generdl, Opinion 87-48, The mere fact
thata Tocal law may deal with some-of the same matters fonched upot by state law does
ngt render-the local law invalid: People v Judiz, 38 N.Y.2d 529 (1976).

Therenate howeier, 1wb exedptions o this exercise-of this grant. of police power.
New York State. Club Association, Jnc. v City of New Yaork, 69 N.Y.2d 211 (19875;
People v. Gook, 34 W.Y:2d 160(197%). First, 2 local government inay not adept &-local
law that is inconsistent with.the Constitafion.or a general State law, N, ¥, Const. Art. IX
§2(0)() and (i1). Secondly, this powet may nat be exercised when the State Legislaturs
hais indfcited a pirpose td,preempt the feld of regulation. Con Bdison v, Town.of Red
Hook, 60 N.Y.2d 99 (1983). Anintentto preempta field of law may be garnered from
either a declaration of Biate pshcy by the Legistature or by the fact that-a comprehensive
and detalled regulatory seheme in'a particilar area has been enacted by the Legivlanre,
Deugal v. Buffolle Cownity, 102 A,1.2d 531 (2d Dept. T984), affirmed, 65 N.¥.2d 668
(198%). The Blsction Law is quite totprehensive and delailed, ‘This indieates that the
State interidgd to fully oceupy this area, which preempts Ioe&l lepislation that would Timit
carapaign contributions orexpendityres.

The Office of tlie Attomey (Feperal has rentlered two opinions on point regarding
this préoise issile, In addition, on November 10, 2000, the Attorney Generdl’s Office
found thaf niy predecsssor had accurately concluded that & propoged law regarding
varnpelgry financing was preempted by the Election Law: Wiore speon“ ¢ally, it the Town
of Southampton, the Town wented to prohititthe awsrd of mivinicipal contracts to persons
whomade political cortithutions to town:gfficials for town office. New York Stare
Attorney Genaral Opinion 95-46. Tawards fhat end; the Town of Seuthhampton
ptoposed an amendinent whish would have praoluded the awarding of town coplracts
warth more than $1,500 4o people who made pdlitical campaign eontributfons. of more
thian $100 to tawn officialsicandidatesfor town office. The Atiorney General condlided -
that the propoted law was “Inponsistent with and presmpted by tha State Election Law”,
Id,

Similarly, the Putnam County Legislatre had proposed a reselution, which would
have reguired disclogure of contributions made to any eowity piclitieal purty er candidate,
in excess of §100, duzin the ons-ysai petiod priotto-enteting the contrdct, New York
State. dttorney Genertl Gpinion 98-3. Businesses and vendors wotld also have been



required to diselose the namhe of the candidate fo whom they confributed. Id. The
Attorney Géneral’s Qfficé concluded thaf the Covmty’s proposal was preempted by
Artidle 14 of the New York State Elsetion Law. [d.

Buf; BV;GI_I.IELQ,I@'htﬂpﬁ.—ﬂlinfﬂﬁS qpinian’ivas the lépistafive history of Articls 14
that the Atterney General’s Offide outlined which revealed that this area was intended to.
be preenapted fromi local regulation:

The genesis of these requirements [reporting and disclosure af -campai'gn:receipts
and expendifures; and individual coritribution lrmits] was Article 16-A. of the prior
Rlection Liaw; added by Laws of 1974, ehiapler 604, § 466. Fotmer Asticle 16-A
included a declatation of legislaiive ntent.” . . | As part of 5 vecodifivation vf the
Eleetion Law, Article. 14-succesded former Artiele 164 L 1996 ¢l 233 This
recodification represented a simplification-and elarification of existing law,
eliminating ohseleteand conflioting provisions. Bill.Facket, L 1976 ch. 233
Assembly Memorandum in Support. Substanﬁw: chariges primerily alfsvted
administrative procedrss,

The New Yprk State Board of Blections issued an offital dpirien subsequent to’
enactmient of Article 16A-oF the Flection Law regponding to.dn inguiry as to
whether a'lged! legislative bady tay wniet a looal law refating to the regulation of
campaign findnoing and practices, NY State Bd of Eledtions 1975 Op, No. 7. In ~
finding that such a local Tavw i3 preempted, the Board stated:

['T]he teanseripts of the legislative deébates on the bill enacting Article 16-4, the

_artiele’s statement of legislative intent, and the differentiation of the article’s
provisions betwesn those relatittg to-candidates for dfate offices and thoserelating
forcandidates for local wifices all leadtothe conplusion that the Legislature
intended Artisle 16-A to preempt the entite subjést matter area of ganipaign
finaneing and practioes.

New York State Attorney Genaral Opinton 98-3,

When I reviewed the New York City Campalgn Findrice Actadopted:in 1988, I
found ne Tegal puthotity that-would suggést that the DL is not preemptad by Wew lec ‘
State Bleoton, Tn fast; 1 found fiwther suppott that it is a presmpted aiea, for the NYC
Chanipaipt Finance Act is a pulliofinancing program that employs & volurntary systein of
contribution and expenditire caps in exohange for pubhc financing'of cortain-City
sleotivns, NYC ddmin Code §§ 3+701 to 8-714. 1t is ot mdndatory 4t all, and impliediy
aclmowladges that it is a preempted aren-of law by making.it a vnluntary system Tndeed,

[“‘I‘ha lcgtslarura Intends by this Tav} to create a-New Yok state’ boardof elections vested with: authonlty
and responsiblifey for the execution and enforceirient oftull laws relating to-the vlestive franchlss sudto
Hurther mandate full and-compte-disolosure-of campmgnﬁnanciﬂg arid practises, snd to faintain citlzen
confidence it and full participation in'the pofitical progess of our state 10 the-nd thut the goveriment.of
Ahifs state be and reinain ever responsive to the needs and dictates of its residents in the Hitghest and nablest
{redditions of a free aoeiety.”




the Act provides that construction of the lavw shall not be meant to “prohibit the making
or reseipt of contributions to the exient permitted by the election luw or to permit the
maling or teceipt of contributions-etherwise protitbited.” N¥C Aduin, Code § 3-714.
Moreover, the legislative intent provides that the NYC Cainpaign Finance Aot, “will
sugiplement and be consistent:-with state Iaw. The eouneil does not intend by the
enactment of this local faw to prokibit any person from making orreeeiving any
campaigh gentributions to the extent allowed by state layy, -orte permit any person to
make orvéceive-such contiibutions when proinhted by state law. Rathér it intends by
raeans Gonsistent with state law, to ensuroan:open and demacratic political systom that
inspires the confidence and patticipation of its citizens” NPC Admin. Code.§ 3-714,
Declaration of Tagisleiive intent-and findings.

_ Finglly, the fact that the Rocldand Campaign Finance Law (adoptetl in 1997) has
never been thie subject of a legal challenge in no way provides e DXCE, with the
dpproptiate lepdl authority to undertaks such-amieastre:

Tn summaty, in light of the numerous epinions concluding this area to be
previipted, fogettior with the agknowledgement by the NYC councit that theit Campmgﬁ
Hinatice Ast 1g 2 wluntary program meant to-be consistent with state Jasy, it is my‘opinion
thatia venture proposing campalgnseform thatis. wholly or partly ficonsistent with State
faw would be-a hazérdous {égal proposition forfiie DEL.

Ce: Bradford Kendall, Chair
Roger Hipgins, Minority Teader
Patricia Hohinant, Clerk
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CONFIENTIAL LEGAL MATERIAL j

September 7, 2000

Bradford Kendall, Chairmgn
Dutchess Cousity Legislaturé
22 Miatket Strest
Poughkeépsie, NY 12601

RE; Propesed LocalLavw Regarding Campaign Finaneing
Dear Chairman Kendall:

We ate submitting fhis memétandun in dnswer to your .cohcerrs” w;th Teferedce to the
praposed logal law regarding disclostre and filing roguirements,

The Muritcipal Horte. Rule Law and Arficle 14 of the New York State Constitntion gives
fotal poverninenits, ineluding counties, the quihority to ehact Tocal Jaws which are nof ineondistetit
with the: Consutuhon or “general” lawgofthe State, More specifically; it isatiglegationofthgpolice
power of the governing bodly which relates to the gonduot and welf being of" fndividuats wifhinthe
Junsdictmnal Timita of the municipdl govemment - Municipal Hetne ‘Rule Law Seonon

10D @HL2).

The. alithmriﬁy,givep 10 Tooal govetiments pursuat to the Municipal Horae Rrile Lavw fanst,
hovwever, be corisisfent with the Censtitution and other “peneral” laws éhacted by the New York
Stite Législature. 1f5 genetal State stanite exists régarding the subject ‘matter of the proposeil
Tegislation, it shows 4 ogistative intent to prdempt local Ieg{slatlon See Congolidated Beison Co.
v, Totvnof Rod Hook, 602109 (1943). |

With respectto disclosure of campaign receipts, expenditures and limits of contributions, it
is obvions that Article 14 of the New York State Election Law shows a legislative intent to presmpt
the field. Tn 1975 an:ppinion ofthe Wew York State Board of Blections regarding Article 16¢a) of
the Blecton Law (now Articlo 14) in effect indicales that the Flection Law preempty the entire
subject-matier of campaign: finances whether it be for State offices ok local offices, Thus, wheré a

a




Lk _.'.,-.E.r-i{'.a—.‘,.a

State law indicates a purpose to. preempt an entive field, local fegulauons wlamh conflict with the
State.sfatute are considered to be prohibited. Ses Cotigolidated Edison Co.'v. Town of Red Hook
cited above. See alse Robinv. The, Village ofHemDstead 30 WY 2d 34T-(1972).

Iri 1998 ih Opindon No, 1998-3 the. Attornipy Genspal 1espondedto an mqmryb_ythe County
of Putnam regarding a propesed resolytion by the Putnam Connty Legislature that requinkd writfen
disclonure of political coritribufions by alt vendorsand privete businegses that entered intg-coniracts
to perfotnt:County worle. The disclosure required related to conmbuﬁoas in excess of §T00-during.
any oalendar yoay,

The Attomey General oited the't975 Opirion-of the New York State Boaid of Ble¢tions and
dlso oited & 1995 Qpinion of the: Attorney Generdl (No. 1995-46).. The Attcrney General’s Opinion
quoted-the 1995 opinion in part a3 fallows:

“It s ovident from the comiprolichsive natira of the BlecHon Law that the State
interided ta aeeupy filly theren of catnpaign.contribufion limits, leavingnoroem
for additional loval regulation. Atficle 14 provifles for detafled reposting and
disclosure of campaign recelpts aud expenditutcs and establishes ‘individual
contribution linjits. Thess limitfs are designed.to apply to- elections for party
positions and fo elections for and nominatiens £or all public afﬁces, inchiding

those-at the fooal level. NY Election LawSection 14-114, et set:”
CORCLUSION,

The County s projiosal fo enact 4 local law régarding campaign fingneing is not congistent
with the Constifition and the gencral stafiutes of the State of Now York, Articls 14 of the Blediton
Law requires disclosure of receipts and expenditures and -gstablishes individudl Hmits for
¢ontributions io: political candidates, Inasmuch as Article 14 ofthe Elestion Law-is a-general stainte,
it has preempted the fisld regarding contrbutions; expenditures Hind didclosure by Political
candidates. Therafs nospecial distinction regarding the proposed {acl taw hierein, Consequently,
it is our.opinion that the Munisipal Hefue Rule Law: fioes net authd¥ize Dutchess Cotnfyto enact
Tocdl legislation ragardmg.ﬁhqgn_tequements afd disclostire of canpaign contribytions.

Very truly yours,
QUARTARARG AND QUARTARARO

BY: N
Anthony M. Quartararo

AMQ/ps

cot  Patricia J. Hehmann, Clerk, Dutehiess Gounty Legislature
Dr, Duape Smith, Legislator, Duichess Counly Legislature
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DUTCHESS COUNTY DEPARTMENT OF LAW
JAMES M. FEDORCHAK, COUNTY ATTORNEY
County Office Building
22 Market Street
Poughkeepsie, New York 12601
Tel. (845) 486-2110 » Fax (845) 486-2002

MEMORANDUM:

TO: Marcus J. Molinaro, County Executive

FROM: James M. Fedorchak, County Attorney
Caroline E. Blackburn, Senior Assistant County Attorney

DATE: June 1, 2017

SUBJECT:  Pay to Play Legislation- Legal Research
Our File No. G-1705-D

Issue: Does the Dutchess County Legislature have the authority to adopt a local law
governing “Pay-To-Play”?

Answer: No, such a law is preempted by Article 14 of the NYS Election Law, and a trilogy
of United States Supreme Court decisions call into question the constitutional viability of a Pay-
To-Play Law of this nature.

L Background

The Pay-to-Play Law was laid on the desks on April 11, 2017. Its salient provisions are
these:

(1) No professional business enfity which contracts with Dutchess County or its boards
may make a monetary or in-kind contribution in excess of $250.00 per year to an individual
County Legislator or candidate if that legislator votes or approves the contract,

(2) No professional business entity which contracts with Dutchess County or its boards
may make a monetary or in-kind contribution in excess of $1,000 per year to the County
Executive, County Clerk, County Comptroller, District Attorney, or Dutchess County Sheriff, or
a candidate for any one of those offices, if that person would approve or vote upon the contract,

(3) Before being awarded any County contract, each professional business entity must
submit a sworn statement that he has not made a campaign contribution within the last 4 years,




(4) the Commissioner of Dutchess County Office of Central and Information Services
(OCIS) must search the New York State Disclosure Statements filed by County Elected Officials
for the past 4 years to determine whether any potential contract awardee has contributed to a
campaign in excess of the amounts stated above,

(5) The County Executive must create a “Doing Business with the County of Dutchess”
database wherein the County Executive shall compile a list of professional business entities
doing business with the County.

{6) This local law does not apply to General Municipal Law 103 contracts, to sole source
providers, or to emergency contracts.

(7) Businesses who violate this local law shall have their contracts declared null and void
and shall be disqualified from contracting with the County for 4 years."

1I. State Preemption

The Dutchess County Legislative Counsel has issued various opinions from 2000 to 2014
that a local law substantially similar to the current Pay to Play Law cannot be adopted by the
Dutchess County Legislature because Article 14 of the New York State Election Law entively
preempts a local legisiative body from enacting its own campaign finance laws. We have
reviewed Legislative Counsel’s memoranda, as well as Article 14 of the Election Law and
relevant case law, and we agree that the matter is preempted by State statute, and that
preemption, standing alone, gives sufficient reason to defeat consideration of the law.

Mumicipal Home Rule Law and Asticle 14 of the New York State Constitution give
counties the anthority to enact local legislation which is not inconsistent with the Constitution or
with general laws of the State, Additionally, where the State has enacted legislation which
occupies the entire field, a local legislative body is prohibited from enacting additional regulation
on the subject — even if that legislation is arguably “consistent” with the State law — unless the
State law clearly and explicably empowers a local body to do so. Robin v. Village of Hempstead,
30 NY2d 347 (1972). Article 14 of the Election Law has entirely preempted the field of
campaign contributions, independent expenditure limits, and disclosure of campaign financing
without exception, and further regulation is thus not permitted. We address relevant sections of
Article 14 of the Election Law for your review:

14-102: Statements of Campaign Receipts ... to/by Political Committees
Requires every political committee to file receipts.

14-104: Statements of Campaign Receipts to/by Candidates
Requires any candidate for election to public office to file receipts.

' We note that we have several questions regarding individual aspects of this local law. We shall
withhold discussion of these issues, however, due to our conclusion based upon total preemption
and constitufional viability.



14-106: Political Advertisement and Literature
Requires that all ads, television scripts, internet, text message, or any other printed matter
published to 500 people or more be filed with NYS Board of Elections.

14-107: Independent Expenditure Reporting

Independent expenditures over $1000 shall clearly state the name of the person who paid
for or distributed the communication, Prior to making an independent expenditure, must register
with NY'S Board of Elections,

14-107-a: Prohibited Spending by Independent Expenditure Committees and Political
Action Committees

No independent expenditure committee shall contribute to any candidate, committee, or
PAC, or party committee. A PAC shall not make any independent expenditure, and may only
make contributions to any independent expenditure committee if the committee does not have
common operational control. No candidate, candidate’s authorized comumittee, or party
committee shall contribute to an independent expenditure committee that is making expenditures
benefitting the candidate.

14-112: Political Committee Authorization Statement

Any political committee taking part in an election (other than by making contributions)
nmust file with the NYS Board of Elections a sworn statement whether the candidate has or has
not authorized the committee to do so.

14-114: Contribution and Receipts Limitations

An individual may make contributions, loans, or guarantees of funds of up to $150,000
per year in connection with the nomination or election of persons to state and local public offices
andd party positions within the State of New York in any onc calendar year.

Note: This provision has been rendered unconstitutional, as applied to contributions to
independent expenditure-only political committees. Quid pro quo corruption does not arise when
an individual or corporation engages in independent spending on political speech. Hispanic
Leadership Fund, Inc. v. Walsh, 24 FSupp3d 365 (NDNY 2014).

14-116: Political Contributions by Certain Organizations

A corporation doing business in New York may make contributions of up to §5,000 in
any year for purposes related to elections for New York State office, local office, or party
positions.

Note: This provision has been rendered unconstitutional, as applied to contributions to
independent expenditure-only political committees. Quid pro quo corruption does not arise when
an individual or corporation engages in independent spending on political speech. Hispanic
Leadership Fund, Inc. v. Walsh, 24 FSupp3d 365 (NDNY 2014).

We have diligently researched recent case law on the issue of whether Article 14 of the
Election Law preempts a local government from enacting campaign finance legislation, and have
not turmned-up additional references other than those cited, on myriad occasions, by Duichess
County Legislative Counsel. See, Op. NYS Atty. Gen., 1998-3, 1995-46,

3



In 1998, the Putnam County Attorney inquired whether the Putnam County Legislature
could require all Putnam County vendors and businesses that contract with their county to
disclose their campaign contributions. The Attorney General determined that New York State
has fully occupied the area of campaign confribution limits and of reporting and disclosure
receipts, leaving no more for additional legislation at the local level. That opinion has not been
disturbed. See Op. Atty. Gen. 1998-3. Additionally, the Town of Southampton attempted to
adopt a local law which prohibited town contracts worth more than $1,500 from being awarded
to persons or businesses that have made at least $100 in campaign contributions to officials or
candidates for town office. See Op. Atty. Gen. 1995-46. The Attorney General found that this
law was also preempted by Article 14 of the NYS Election Law. This opinion has not been
disturbed.

For the foregoing reasons, we agree with Dutchess County Legislative Counsel’s opinion
that the Pay-To-Play Law in Dutchess County is preempted by Article 14 of the Election Law.

HI. McDonald v. New York City Campaign Finance Board

We have reviewed the case of McDonald v. New York City Campaign Finance Bd., 40
Misc.3d 826 (Sup. Ct. New York 2013), 117 A.D.3d 540 (2™ Dept, 2014) and agree with the
conclusions of Legislative Counsel. The legislation at issue in McDonald is substantially
different from the Pay to Play local law under consideration and thus the court’s holding in that
case has no legal effect regarding our analysis of the legality of the Pay to Play legislation.

McDonald addresses the New York City Campaign Finance Act (NYCCFA), This law
was established to create a voluntary method of financing city wide campaigns for elective office
with public funds. It was not established to precmpt Article 14 of the Election Law. Under
NYCCFA, candidates are given a choice. They may opt into the faw and have their campaigns
financed by the city. If the candidate agrees to receive public financing the candidate must also
agree to abide the donor contribution and expenditire limitations mandated in the NYCCFA. If
the candidate opts to fund the campaign privately, contributions and expenditures are governed
by Article 14 of the New York State Election Law. Rather than preempting the State Election
Law, the NYCCFA represents a comprehensive method of financing campaigns with public
funds in the unique political climate of the City of New York.

Iv. First Amendment Considerations

Additionally, we have researched the issue and would like to call to your attention three
United States Supreme Court cases which address the constitutionality of campaign finance
reform laws in light of the First Amendment to the United States Constitution. In addition to the
preemption issue highlighted above, these cases further call into question the constitutional
viability of a local Pay-To-Play law. In the trilogy of cases highlighted herein, the Supreme
Court has evinced its intent that governments err on the side of protecting political speech rather
than suppressing it. These cases stand for the proposition that the only permissible government
regulation on campaign expenditures is to prevent corruption, and such corruption cannot be
inferred or implied. Given these cases, we believe that this proposed local law -- which cleatly



attempts to prohibit campaign contributions based upon an inference of quid pro quo corruption -
- would be at risk of failing a constitutional challenge.

We address the Supreme Court’s decisions in the following order. The Buckley decision
upheld campaign contribution limits but struck down limits on campaign expenditures.” Tn
Citizens United, the Court firmly held that corporations may not be treated differently from
individuals with respect to First Amendment free speech rights, and re-affirmed the Buckley
holding regarding corporate independent expenditures. The McCutcheon Court held that the only
permissible regulations a government may make on campaign finance contributions are those
which specifically tackle quid pro quo corruption. But, quid pro quo corruption may not be
established by merely inferring its existence. In our opinion, the nexus of a campaign
contribution and government work going to the contributor does not establish quid pro quo
corruption.

Buckley v, Valeo, 424 U.S. 1 (1976)

In Buckley, the Supreme Court held that the amount a member of the public may
contribute to a candidate’s campaign may be curtailed, but that the amount a candidate spends on
his own behalf cannot be curtailed because that would viclate the candidate’s own First
Amendment rights,

Further, the Court held that the amount a member of the public, or a corporation, expends
independent of a candidate but intended to support that candidacy in defeating an opponent also
cannot be abridged under the First Amendment. We refer to these expense-oriented donations as
“campaign expenditures.”

The Supreme Court has drawn a distinct line between limits on campaign contributions
and limits on campaign expenditures. Campaign contribution limits are “only a marginal
restriction upon the contributot’s ability to engage in free communication.” Id. at 20, 96 S.Ct.
612. “A contribution serves as a general expression of support for the candidate and his views,
but does not communicate the underlying basis for the support.” Id. at 21, 96 S.Ct, 612, For this
reasorn, laws that restrict campaign contributions are permissible, and, in New York, the state has
addressed this, as discussed above, in Article 14 of the Election Law. By contrast, campaign
expenditure limits impose “significantly more severe restrictions on protected freedoms of
political expression and association.” Id. at 23, 96 S.Ct. 612, To the extent that this local law
seeks to impose a limitation on campaign expenditures based upon an inference of quid pro quo
corruption, it must fail.

* A campaign contribution is money/thing of value that a person/corporation gives to a political
campaign/candidate. A campaign expenditure is either (1) money/thing of value that a political
candidate expends on himself for his campaign or (2) money/thing of value expended by a
person/corporation in support of a campaign/candidate. An independent expenditure is
money/thing of value expended by a person/corporation in support of a candidate/campaign and
done so independent of the candidate/campaign.

5



Citizens United v. Federal Election Commission, 558 1.S. 310 (2010)

The Supreme Court ruled (1) corporations have First Amendment free speech rights and
(2) the “government may regulate corporate political speech throngh identification and
disclosure requirements, but it may not suppress that speech altogether.”

The Court also ruled that there is no state interest sufficient to justify a law that entirely
prohibits corporate and union independent political expenditures.

Thirdly, the Court ruled that the only valid governmental interest in regulating campaign

expenditures s preventing the reality or appearance of quid pro quo corruption, and independent
expenditures, precisely because they are uncoordinated with candidates, pose no such threat.

McCutcheon v, Fed. Election Comm'n, 134 S.Ct. 1434 (2014)

In order to be valid, any regulation of campaign confributions must target quid pro quo
corruption: the direct exchange of an official act for money or “dollars for political favors.” Id.
at 1441,

Importantly, the Court held that aggregate limits—restrictions on the amount of money a
donor may contribute in total to all candidates or committees—"“do little, if anything,” to further
the permissible purpose of combatting quid pro quo corruption, “while seriously restricting
participation in the democratic process.” McCutcheon, 134 S.Ct. at 1442,

“Spending large sums of money in connection with elections, but
not in connection with an effort to control the exercise of an
officeholder's official duties, does not give rise to such quid pro
quo corruption. Nor does the possibility that an individual who
spends large sums may garner “influence over or access fo’
elected officials or political parties.” 1d. at 1451 (emphasis added).

The Court summarized that “the line between quid pro quo corruption and general
influence may seem vague at times, but the distinction must be respected in order to safeguard
basic First Amendment Rights....in drawing that line, the First Amendment requires us to err on
the side of protecting political speech rather than suppressing it.” Id. at 1451, (citing Federal
Election Comm’r. v. Wisconsin Right to Life, 551 U.S, 440 92007)).

V. State and Local Safeguards

Lastly, we call to your attention the specific legislative safeguards which protect the
County fisc with regard to public contracts. Under General Municipal Law 103, purchase
contracts involving the expenditures in excess of $20,000 and contracts for public work
involving expenditures in excess of $35,000 are subject to competitive bidding. These contracts
are awarded to the “lowest responsible” bidder after public advertisement for sealed bids. And,
contracts for goods and services which fall below the monetary threshold are still subject to



regulation in that they must be “procured in a manner so as to assure the prudent and economical
use of public monies in the best interest of the taxpayers of Dutchess County, to facilitate the
acquisition of goods and services of maximum quality at the lowest possible cost under the
circumstances, and to gunard against favoritism, improvidence, extravagance, fraud and
corruption.” See, General Municipal Law 104-b. Dutchess County’s Division of Central Services
assures the County’s compliance with regard to procurement rules in New York State Law, the
Dutchess County Charter, and the Code,

VI. Conclusion

For all the reasons set forth herein, it is our opinion that the proposed local law is fatally
flawed.
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RH: Proposed amendments to “Pay to Play” local law

The Orange County Legislature adopted what is commonly referred to as the “Pay-to-
Play” local law, Hmiting the campaign contributions made by certain individualsfentities who
contract with the Connty. The initial local law was amended and the current local Iaw in effect is
known as Local Law No. 5 of 2014, and the Legislature may consider amending the law again,
In this context it is timely to consider the legality of the existing law and any amendment thereto.

The legal anthority used by the Legislature fo adopt the law in its present form was the
County’s home rule authoxity. Home rule, firmly established by Article IX of New York’s
Constitution and State statutes (see Section 10 of Municipal Home Rule Law), anthorizes local
goveuunents o adopt local laws relafing to their property, affairs and government, and laws
relating to the made of selection of its officers. However, home rule is not without its
Jimitations, incloding the limitation that a local government may not adopt a local law that is
preempted by the State, either hecanse the local law is inconsistent with a State statute, (See, e.g.
Consolidated Edison Co. v. Town of Red Hoolk 60 N.Y.2d 99, 107 (1983)), or because the State
Legislature has expressed an intenf to preempt locel legislation with respect to a given subject.
(see, e.g. New York State Club dssn. v. City of New York, 69 N.Y.2d 211, 217 (1987)). As
succinetly stated by New York’s highest court: '

“[tThe preemption doctrine represents a fundamenta] imitation on home rule
powers. While localities have been invested with substantial powers both by
affirmative grant and by restriction on State powers in matters of local
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concern, the overriding limitation of the preemption doctrine embodies 'the
wntrammeled primacy of the Legislatwe to act ... with respect to matters of State
concern.' Preemption applies both in cases of express conflict between Iocal and
State law and in cases where the State has evidenced ifs intent to occupy the field”
(Albany Area Bldrs. Assn., 74 N'Y2d at 377 {emphasis added and citations
omltted]) Cohen v. Board oprpeals of Saddle Rock, 100 N.Y.2d 395 (2003).

Here, the current Pay-to-Play local law appears to be mvahd on both the inconsistency and
preemption grounds.

THE COUNTY’S RELIANCE ON THE MCPONALD DECISION, RELATING TO NEW
YORK CITY CAMPAIGN FINANCE, IS MISPLACED

When the Orange County Legislature adopted the local law, it considered a Tune 25,2013
memo (the “2013 Memo™”) that relied heavily on.a New York City case, MeDonald v. NYC
Campaign Finance Board, 965 N.Y.8.2d 811 (New York Cty Sup Ct, May 1, 2013) aff'd
MeDonald v. NYC Campaign Finance Board, 117 AD.3d 540 (1 Dept,, 2014)?, as the legal

" support for the law. “There, the plaintiff, a New York City Mayoral candidate, challenged the
City’s Administrative Code that extended restrictions from the City’s Campaign Finance Act
(CFA). The Orange County Legislature’s reliance on the MeDonald case was misplaced, as the
New York City case has no applicability to Orange County for the following reasons:

1. New York City has public financing for ifs elections. Orange County does not. The
enactment and applicability of the City’s Campaign Finance Act — the issue actually
challenged in the MeDonald case, has no bearing here in Orange Cowmty, which does not
have any public financing system for its local elections.

Indeed, the lower court in MeDonald specifically stated “the Cowt finds that the Stafe
Election Law is silent on the issue of publicly financed elections” (emphasis added
and thus, determined that New York City’s CFA was not inconsistent with the State
Election Law. Since Orange County lacks a Campaign Finance Act — public financing -
MeDonald case has no apphicability to this County.

2. Equally if not more important, with respect to New York City, unlike Orange
County, the New York State Legislature has special carve out provisions fox
campaign tinance in Stafe Jaw that do not exist for Orange Connty or any other
County elections.

State Election Law Section 14-114(1)° is clear in stating: “The following limitations -
apply to all confributions to candidates for election to any public office or for nomination for any
such office, or for clection to any party positions .. ..” State Election Law 14-114(1)(b} then
specifically sets the campaign finance Jimitations with paragraph (1)(a) dealing with Statewide
elections, and paragraph 1(b) dealing with other elections. Paragraph 1(b) reads:

! Attached as Exhibit 1.
* Attached as Exhibit2. . '
* Section 14-114 is attached as Fxhibit 3. Reference is made in particular to 14-114¢1) and 14-114(b){)
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b. In any other election for party position or for election to a
public office or for nomination for any such office, no confributor
may make a contribution to any candidate or political cotnmittee
and mo candidate or political committee may accept any
contribution from any coniributor, which is in the aggregate
amount greater than: . . . (if) in the case of any election for a
public office, the product of the total mumber of registered votets
in the district, excluding voters in inactive status, multiplied by
$.05, however_in the case of a nomination within the city of
New York for the office of mayor, public advocate or compirolier,
such amount shall be not less than four thousand dollars nor more
than twelve thousand dollars as increased or decreased by the cost
of living adjustment described in paragraph ¢ of this subdivision . .
. . {emphasis added).

In short, the State Statute spells out three different limitations:

1. $.05 per voter in a party inthe case of a primary in the District (here the Connty) and
then an additional $.05 per voter in the district (the whole County) in the case of a
general election.

2. Different limits for NYC

3. Different limits again (not shown above) for State Senate and Assembly,

The use of the word “however” in (1)(b) above, makes it clear that the Iimit to all is $.05 except
for the specified offices in New York City and State Senate and Assembly. The use of the words
“any other election . . . for public office” makes it even more clear that the $.05 per voter
standard applies to . . . any other office other than those specified. Again, the New York State
Legislature has special carve out provisions for canpaign finance in New York City that do not
exist for Orange County or any other County elections,

Moreover, as noted above, 14-114(1)(b) prohibits contributions in any election for public
office greater than (ii).. .the product of the total number of registersd voters in the district,
excluding voters in inactive status, multiplied by §.05.... This proviston applies to countywide
elections. However, in this same provision, the statute specifically addresses elections within the
City of New York for the office of mayor, public advocate or comptroller, stating that
coniributions for nominations for these affices “shall not be less than four thousand dollars nor
more than twelve thousand dollars as increased or decreased by the cost of living adjustment....”
'The City is also authorized to craft different amounts for the Mayor's race in the General Election
provided the maximum contribution does not exceed $25,000.

. Tt is well settled that in statutory interpretation, when the language in a statute specifically
includes a provision but omits it elsewhere, it is done so purposefully. Here, the Election Law
provided for a range for confribution limijtations for cértain local offices in New York City and
not for elections outside the City. The variation of allowance specifically pernitted in New York
City has not been carved out for other Jurisdictions like Orange County. New York State
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Election Law for Orange County elections has no minimums and maxinmms. Rather, State Law
sets up a straight formnla - $.05 per voter — for Orange County offices. In other words, unlike
the State Law which authorizes special limits for New York City (setting up “not Iess than nor
greater than” limitations), the State law has no “not less than nor greater than” limit for County
elections. Thus, the election for County Legislator, Sheriff, District Attomey, and County
Executive are all subject to the $.05 per voter limit. (See Section 14-114 of NYS Election Law).

As the statute makes clear that New York City is poverned by a different set of
requirements than Orange County, the holding in MeDonald is limited in its application to New
Yark City; it is inapposite to the County’s Pay-to-Flay local law.

| LEGISLATIVE HISTORY

Legislative history alse supports the conclusion that the County’s local law is inconsistent
with the State Election Law, '

In 1992, the Stafe Legislature enacted the “election reform act of 19927, Section 24 of
that 1992 law set up special limits in New York City. That 1992 State Law has been amended
from time to time yet still maintains the special provision imited to New York City’s local
elections. Infact, the 1992 law after several changes, currently and importantly, still reads:

“In any other election . . . to a public office” the $.05 per
registered voter in the party where the primary is (in the case of
primaries) and $.05 per all active voters (for general elections) stifl
applies.

The 1992 law® was amended in 1993 fo remove the office of “President of the City
Council” — yet the $.05 per voter limit renained for atl local offices except those in NYC,

The 1992 lawy was then amended in 1994% 0 specifically address the issne relating to $.05
per voter for all other loeal elections (outside of NYC). That amendment merely said that the
$.05 per votet applies to voters in “active” status (not “inactive” status — meaning those who
have been dropped from the local election rolls maintained by the Board of Elections). Again,
however, the §.05 per voter remained in place for all local elections outside of New York City.

The amendments to the 1992 law was amended again in 1997 by removing references fo
the “New Yok City Board of Estimate®” {an entity which no longer exists), yet the $.05 per
voter for every other election still remained.

* The 1992 law is attached as Exhibit 4. The applicable section of that legislation is Section 24 contained at page 14

. of the legislation.

® See Exhibit 5 :

® See Bxhibit 6. This is particularly relevant in that it reiterated the $.05 per voter limit for every other election
except that it said the $.05 does not apply o voters in *inactive” staius, Tn other words, had the State Lepislature
wanled (o give localities an option to reduce or modify that $.05 limif, the State Legislature was already dealing with
that $.05 per voter contribntion limit and eould have done 50 — it did not.

" Chapter 128 of the Laws of 1997, — Exhibit 7, :




The law atissuc (14-114) has been amended four times in the past twenty-five years (in
1992, in 1993, in 1994, and in 1997), yet the $.05 per voter limit was never made “optional™; at
each and every one of those amendments, the §,05 per voter limit has been kept in place and
instead specifically targeted offices had different contribution limits inserted. However, for
“any other election” than those named — including Orange County — the limits are $.05 per
voter. The reduction of this amount by mare than 60% under some circumstances in Orange
County’s Pay-to-Pay law is clearly inconsistent with State Law,

ORANGE COUNTY DOXS NOT HAVE PUBLIC FINANCE LAWS

The MeDonald Court, in holding that the New York City campaign finance act (CFA)
was not inconsistent or preempied by the State Election Law stated “the Court finds if to be an
acknowledgement of the Statc legislature, that a system of public campaign financing is merely
another approach to electing public offices other than the one it chose to follow.” Since New
York City chose anether approach through public financing, the lower comrt held that “Article
14 of the Election Law] simply does not address itself to focally funded publicly financed
elections for wholly local offices.” Unlike New Yok City, with its public finance laws, Orange
County is bound by the straight formula provisions of the State Election Law. Therefore, the
County’s Pay-to-Pay local law is on its face inconsistent with and preempted by State Law,

It should be noted that the Legislature’s June, 2013 memorandum also referred to prior
Attorney General opinions opining that a local government is not authorized to enact local
legislation limiting campaign contributions by contractors which is precisely the issue here. (See
Op. Atty. Gen. (Inf)) 95-46 and Op. Atty. Gen (Inf) 98-3). The June, 2013 memo attempts to
distinguish these opinions by stating that the Attomey General partioipated in the MeDonald case
and submitied an amicus curiae brief in support of New York City. However, the Attorey
General’s position in McDonald was that “the City has taken ftself out from under Article 14 by
constructing a system which allocates public funds for catpaign financing.” The Attorney
General was not arguing nor did it opine on any set of facts other thar' McDonald applies only to
New York City, because of its own public financing laws specifically allowed by State law. The
Attorney General opinions noted above that the Legislature’s June, 2013 memorandum sought to
avoid are, instead controlling — focal governments are not authotizeéd to enact local legislation
limiting campaign contrbutions by contractors.

THE LEGISLATIVE BfLL MEMO FROM 1992 MAKTS IT PERFECTLY CLEAR
THAT THE “NEW” CONTRIBUFION LIMITS (DIFFERENT THAN $.05 PER VOTER)
APPLY LOCALLY ONLY TO NEW YORK CITY

Bvery State Legislation is accompanied by a “Memorandum of Support of Legislation”.
This document, comtitonly referred to as a “Bill Memo,” details the provisions of the legislation,
including a “sutnmary of specific provisions”. The Bill Memo setting up the carpaign finance
limitations states the following for the 1992 law:

A. Reduces contribution lmits as follows for; statewide and
citywide office in New York City fo $12,000 for major party
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primaries and $25,000 for general elections; for state senator to
$4,000 for primaries and $6,250 for general elections; for member
of assembly $2,500 cach for primaries and general elections.
Establishes a new coniribution limit of $4,000 for minor paxty
primaries for statewide and citywide office. (eff 1/1/93 except
1/1/94 for New York City.

Plainly, the law sets smaller limits only for New York City — which has public financing.®

Governor Mario Cuomo, when he signed the 1992 bill into law, also made it clear fhat the
bill did not apply to all local elections. In his memo of approval he wrote “[t]he bill does enact
limits on the amounts contributors may contribute for many elections, including the races for-
Governor and Legislature .,

The State Ethics Commission also noted in its memo on the legistation that it only
provided contribution limits for “some” offices.’

CONSTITUTIONAL ISSUES RAISED

As aptly noted by the former County Attorney Richard B. Golden in County Attorney
Opinion 96-4 and referenced in the June, 2013 memo:

The County is preempted by State law from enacting campaign
finance reform to any campaign finance issue that is within the
scope of existing State Campaign finance law. However, the State
could, at the request of the County, pass special legislation
permitting such reformn. If the State passed such special legislation
for Orange County, it could do so only in such a way that would
not abridge any constitutional rights and protections, including the
First Amendment fieedoms of speech and association, and the
Equal Protection Clause.

There is no argument that limditations on campaign coniributions can be lawful. Indeed,
the very question here itvolves the State’s campaign finance laws. The question is how to enact
a law in a way that would not abridge any constitutional rights and protections, including the
First Amendment freedoms of speech and association, and the Equal Protection Clause. That
specific question. is not answered in the Legislature’s June 2013 memorandum analysis.

"1t should be noted, howaever, that the June, 2013 memorandum, cites to the case of
Ognibene v, Parkes, 671 F.3d 174 (2nd Cir. 2011). In that matter, the Court noted that campaign
contributions should be viewed as an indirect constraint on Fitst Amendment tights and
therefore, sixict scrutiny is not the standard but any law should be narrowly drawn to reflect
sufficient state inferest. The County’s Local Law is susceptible fo an argument that it is arbitrary
and thus, cannot sustain a challenge on sufficient state interest grounds.

§ See Fxhibit 8 - Bill Memo — Senate Bill 7922/Assembly Bill 11505 of 1992
¥ The Bill Memo, Governer’s letter, and State Fthics Commission’s docnments are attached together as Exhibit 9.
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While the local law, on its face, appears neutral and claims to cover any candidate, as
applied, the only contributions that are effectively limited are contributions to the County
Executive then holding office. As such, it viclates the Bqual Protection clause.

The local law states;

No professional business entity who contracts with the County of
Orange or its boards shall make a monetary or in-kind contribution
to:

a.) An individuel holding the position of Orange County
Executive, Orange County Clerk, Orange County District Afforney
or Otange County Sheriff or is a candidate for said position if that
coniract must be approved oy voted on by such individaal?” |

Under the County Charter, only the County Executive is empowered fo enter into-a
contract, Thus, unlike the other offices listed in the local law, only the County Bxecutive
holding office is Hmited from receiving campaign contributions by every conttactor. As applied,
since the other public offices referenced in the Jocal law do not approve ot vote on contracts in a
manner that binds the County, the law in essence has no effect on those offices, More
impartantly, a candidate for the office of County Execuiive, or any of the other named offices,
cannot possibly approve or vote on a County contract, and thus is not treated in an equal fashion
under the law as is the sitting County Executive or other noted office holders. In practice, the
only individual who approves ail contracts for the County and thus is encumbered by restrictions
on campaign contributions is the County Executive holding office; the candidate is not subject to
the campaign finance contribution limits as be or she does not approve or vote on any County
contracts. Under these clear and indisputable facts, the Pay-to-Pay law by not applying its
restrictions on campaign conttibutions equally to all the public offices and potential candidates is
constitutionally infinm, as it violates the Equal Protection clause.

THE LIVITATIONS OF IN-KIND CONTRIBUTIONS OF THE LOCAL LAW I8 IN
~ CONFLICT WITH STATE LAW :

The current Pay-to-Play local law contains a provision limiting “in-kind” contributions.
{(See ls{?ction 3 of LL. No. 5 0of 2014). The local law defines an “In-kind contribution” in section
2{c).

Section 14-100(9)(3)(A) of the State Election Law defines the term “contribution”. ! It
states in pertinent part, “the term contribution shall not incluade: (A) the value of services
provided without compensation by individuals who volunteer a portion ot all of their time on

9 See Hxhibit 10

' 14-100(9) reads in pertinent part: “the term contcibution shall not include: (A) the value of services provided
without compeasation by individuals who volunteer a portion or all of their time op behalf of a candidate or political
committes, . . .", :




behalf of a candidate or political commuittee. ..” Orange County’s local law limiting in-kind
contributions prohibits what State law permits and is plainly inconsistent with the State law. As
Stale law preempts any conflicting local law, this provision of the local law is also unlawful.

CONCLUSION

We respectfully submit that prior to enacting any local legislation concerning campaign
confributions, a subject that poses a myriad of state and constitutional gnestions, a studied and
infentional process is necessary, As advised in 1996 by the then County Attorney (noted in the
2013 Memo), Orange County has a legally valid path to redyce and/or regulate confributions in
many reapoects. That authority would come from the State in the form of a home rule bill that
follows the normal [egislative process, and could be crafted in a manner that avoids the present
law’s constitutional pitfalls. The current Jocal law is unlawful for each of the above stated
reasons, should be rescinded, and the proper procedure —a home rule process — utilized.

CONCURRENCE OPINION

I, Richard B. Golden, of Burke, Micle, Golden & Naughton, LLP, was engaged as Special
Counsel to the Office of the County Attorney to review in the context of existing law the issue of
the legal propriety of the County’s Local Law No. 5 of 2014 {commonly known as the “Pay-to-
Play” campaign conttibution law). I have reviewed the County Attormney memorandum above
and it is entirely consistent with my independent legal research on the topic. I concur completely
in the analysis and conclusions of the above memaorandum,




The foregoing Resolution No. 2018225, A Local Law Regulating Campaign
Finance by Imposing Contribution Limits on Those Doing Business with
Dutchess County to Candidates and Elected Officials for County Office and
Setting Maximum Spending Limits for Elections, was laid on desks on
August 20, 2018, and pulled by Chair on September 4, 2018.

No further action was taken on this resolution.



There being no further business, the Chair adjourned the meeting at
9:28 p.m.,






